
What Is Wrongful Foreclosure In Alabama? 

Introduction  

Foreclosures in Alabama are exploding.  

Approximately 800 per month just in the metro Birmingham, Alabama area.  

Drive through any neighborhood – expensive or not – and you will see foreclosure signs.  

Foreclosures are a huge problem for our state.  

We assume since you are reading this that you (or a friend or family member) are facing foreclosure and 
you want more information.  

We congratulate you on doing research to find out more information.  

Unfortunately, this this is an issue that we need to come back to  
often. 

The big banks and mortgage companies are banking on the fact that you:  

1) don’t know your rights 

and 

2) won’t do anything about it even if you know your rights.  

These companies think, “We can lie, cheat, and steal their home and they won’t 
know it’s wrong. Even if they do know, they won’t do a thing about it.”  

Our mission is to prove them wrong on those two insulting assumptions. 

Show these guys that you do know your rights and then take action. 

There are people of all different knowledge levels regarding foreclosures that come to see us. 

Some don’t know anything about foreclosures. 

Others are bank executives and veteran real estate agents who have a tremendous knowledge base.  

We have laid out this long article with headings so you can jump to the parts that will be most helpful to 
you.  

If you decide that the best thing is to talk with us, then call us at 205-879-2447.  

Or, you can fill out the online contact form so that we can set up a meeting with you.  

We will be glad to help you understand your options in your unique situation.  

Remember the goal.  

If your rights are violated, fight back against these companies.  

Fight back against these guys that are taking away your home.  

Definitely try to fight them if they already have your home.  
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We are here to help and will look forward to meeting with you.  

I’m Not Sure I Understand All Of The Terms Used In Foreclosures – Can You Define 
Some Of The Words For Me?  

We find that helps to make sure we are all on the same page with some basic words and definitions.  

However, if you already know all of these terms feel free to skip to the next section.  

We have listed these in the order they normally come up:  

Note – this is the document that has the terms of the loan. For example, $200,000 for 30 years at 8% 
interest rate fixed.  

Mortgage – this is what ties the note (loan) to the property. Otherwise the note (loan) would be 
“unsecured” and there could be no foreclosure.  

Servicer – the company that actually handles the payments, taxes, insurance, bankruptcy proceedings 
and foreclosure proceedings. Normally the servicer does not own the note.  

Foreclosure – your home is sold and your ability to pay off the note and have the home free and clear is 
“foreclosed” so you no longer have this option.  

We will discuss foreclosure in more detail a little bit later in this letter.  

Ejectment – after a foreclosure you will receive a 10 day demand letter.  

This gives you 10 days to get out of the house or the new owner will have the option to sue you in order 
to have you “ejected” out of the house.  

This is where the sheriff gets you out of the house if you lose your ejectment case.  

(We are seeing some foreclosure lawyers sue in “District Court” under an “Unlawful Detainer” theory 
which applies to landlord tenant relationships.  

We think this is bogus and illegal but it is a growing trend — it means you only have 7 days to respond to 
the lawsuit, not 30 days).  

Redemption – under some circumstances, you have one year from the date of the foreclosure sale to 
buy back or “redeem” the property from the new owner.  

What Are The Consequences Of A Foreclosure?  

You will lose your house.  

Your credit reports will normally reflect a foreclosure which is one of the most damaging things that can 
appear on your credit reports.  

If you don’t leave the house within the time limit (normally 10 days from the foreclosure sale), you will lose 
your right of redemption (right to buy back the house within one year).  

You can also be sued to kick you out of the house and for the deficiency which is the amount owed (plus 
costs, expenses, and attorney fees) minus the amount the lender receives from selling your house on the 
courthouse steps.  
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Is Alabama A Judicial Or Non-Judicial Foreclosure State And What Is The 
Difference?  

Alabama is a “non-judicial” foreclosure state.  

Here is the practical meaning of “non-judicial” foreclosure.  

In a non-judicial foreclosure state (such as Alabama) the court is not involved. 

The mortgage company or servicer simply must follow the law and then the house is foreclosed and  
sold on the steps of the courthouse. 

You need to make sure this was actually done because we have had situations where the bank claims  
to have done this step.  

However, our clients were there and they know it wasn’t done.  

That kills the foreclosure process in our judgment.  

You might think of it as similar to repossession – the company just declares you are in default, advertises 
it, and then sells your house at a foreclosure sale.  

In a judicial foreclosure state (such as Florida) the company doing the foreclosing must file a 
lawsuit against the homeowner.  

Then the judge has to rule in favor of the company in order for the foreclosure to actually occur.  

Technically a mortgage company can file a lawsuit in Alabama but that rarely occurs.  

Instead of taking a year or more to do a judicial foreclosure, a mortgage company can conduct a non 
judicial foreclosure in a matter of weeks.  

The bottom line to you is that the speed of the foreclosure can be shocking.  

Especially if you read about or talk to people in judicial foreclosure states such as Florida or New York.  

You need to act quickly if you are facing a non judicial foreclosure in Alabama.  

How Does A Non-Judicial Foreclosure Happen In Alabama?  

The basic procedure is that the mortgage company will declare you to be in default of the note, and 
therefore the note is “accelerated.”  

This means it is all due now. 

Then the company will advertise in your local paper for three weeks.  

After three weeks, the house will be sold at the advertised time (between 11 am and 4 pm) at the 
courthouse steps (main entrance).  

Whoever buys the property at the foreclosure sale – and normally this is the company that allegedly 
owned the note before the foreclosure – will then record the foreclosure deed in the probate court of the 
county where your property is located.  

The new “owner” can then sue to have you kicked out of your home.  

What Is A Mortgage Servicer?  
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This is the company that handles the day to day activities of processing or “servicing” a mortgage loan.  

This includes sending out statements, receiving payments, handling payoffs, charging and collecting late 
fees and expenses, etc.  

Most of the time the company that owns your loan is a Trust – an investment vehicle – that has no 
employees so a servicer is hired that will actually do the work.  

So A “Trust” Normally Owns My Loan?  

Yes – in the majority of recent loans (since the early 2000s) a Trust is generally the owner of your note.  

These Trusts are designed to own a huge number of loans and then investors can make investments into 
the Trust in order to gain a certain level of return and risk.  

Normally the investment options will range from very safe and low returns to high returns with high risks – 
all on the same home loans.  

Being “securitized” gives investors this option which supposedly makes more investment money available 
to make more mortgage loans.  

We are seeing that the way this was done this over the last ten years has damaged our economy in a 
very serious way.  

What Is Securitization And What Does It Mean For Me Facing Foreclosure?  

As mentioned above, this means investors can invest money into a trust which owns your note. 

Think of thousands of loans bundled together and then little parts of it are separated out for investors.  

Maybe someone wants to have a short term investment – that is possible even if every loan is a fixed rate 
30 year loan.  

Someone else wants a high return investment – this is possible.  

The possibilities are almost endless.  

So what does this mean to you?  

Often the companies doing the foreclosure don’t know who really owns your note.  

The note has been sold and chopped to pieces so often that no one may be able to figure out what 
happened to it.  

Or it may have been allegedly sold to a Trust but the paperwork was never completed.  

So it truly did not go into the Trust in a timely manner which is a requirement of every Trust that we have 
seen.  

(The document creating the Trust and putting the loans in there is called a Pooling and Servicing 
Agreement or “PSA” and it will contain a deadline or cutoff date to put loans into the Trust).  

The bottom line is securitization can be confusing for everyone.  

However, when a company forecloses on your home, it must have “its ducks in a row” and not just guess 
at who the true owner is.  
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I Have Heard Of The “Show Me The Note” Or “Lost Note” Approach – What Is That 
And Can It Help Me?  

This particular defense is prominent in judicial foreclosure states such as Florida.  

Remember a judicial foreclosure state requires the owner (or servicer) to file suit against the homeowner.  

One of the requirements is that the note must be in the possession of the foreclosing party but generally 
no one knows where the note is.  

So most lawsuits in Florida, for example, contain a provision called “Lost Or Misplaced Note” where the 
plaintiff – the one suing – says, “We can’t find the note but we do have a copy of it.”  

Think of the note as a check that you would write to someone.  

The check itself has special significance.  

If I write a check out to my neighbor and then he gives you the check, can you deposit it in your account?  

No.  

It is not made out to you.  

But if my neighbor endorses it over to you then you can.  

But what if you went to my bank and said you wanted to cash the check.  

And you didn’t have the check.  

Would they let you cash it?  

I hope not!  

They would say to you “Show me the check” and if you then pulled out a photocopy from your back 
pocket this would probably not do the trick.  

Why?  

Because the check itself has meaning and significance. 

If you have lost the original, you would likely not be able to use a copy.  

As a practical matter this is what happens with the note.  

Mortgage companies say the original is no better than a copy and we are just being too technical.  

I wonder if you sent in a photocopy of my check to my neighbor endorsed to you if they would take that as 
your mortgage payment?  

Too technical?  

I think you get the point.  

This does have some meaning in Alabama if you sue to stop the foreclosure.  

But if you do nothing then it won’t help you as we must remember Alabama is a non judicial state so no 
judge will ever see that the mortgage company does not have the original note...  
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What Is “MERS” And Does This Give Me Any Help In Fighting Back Against A 
Foreclosure?  

MERS is a company that suffers from a split personality. 

On one hand, it generally claims it is nothing more than an electronic database of mortgages.  

When a mortgage is transferred a fee is paid to the probate court of your county and the transfer is noted.  

With MERS, the mortgage is transferred to MERS and then all future transfers are recorded only internally 
at MERS (and not in the probate court).  

The companies can avoid paying the fee to the probate court.  

But on the other hand MERS claims it can foreclose on people all over the country including in Alabama.  

So sometimes MERS is just a database and sometimes it has the power to foreclose.  

When it gets sued it will take whatever position helps it in the case.  

Here is the significance – MERS has some serious issues facing it.  

If you are dealing with MERS it gives you more choices and options to explore as often MERS will appear 
to cross the line in the area of foreclosure law.  

What About Foreclosure Rescue Companies That I Have Received Letters On Or I 
See On Signs On Telephone Poles Or On The Internet?  

No matter whom it is that promises to help you – a lawyer, a bankruptcy lawyer, a non-lawyer, a real 
estate agent, an internet site, etc. – be careful.  

Whenever there is a tragedy – and the foreclosure crisis our country and state are facing qualifies as a 
tragedy – there will be those who are scam artists that will try to exploit victims.  

Use your common sense and see how much information the person offering to help will share with you.  

A common trait of scam artists is to “hide” the information and claim that you have to buy their product or 
service before the details can be revealed.  

Here are a few examples of scams that you may have faced or will face:  

• Rent to buy – the promise is to buy your house and then rent it back to you. Often the rescue 
person does not make the payments and your home is foreclosed. 

• Straw men – sell your property to someone who will then rent it back to you or sell it to you for 
a reasonable price but like the rent to buy you can wind up evicted and your money has been 
wasted.  

• Phantom counseling – usually an upfront fee of thousands of dollars to negotiate with your 
mortgage company. You are required to cut off all contact with attorneys, mortgage 
companies, credit counselors, etc. And you have to pay your mortgage payment to the 
“rescuer” who then often never negotiates and never sends your money on to the mortgage 
company.  

There are numerous other examples but this will give you a sampling. Be careful. 

Ask lots of questions.  
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Be skeptical of someone who will not answer questions and will not provide helpful information before you 
pull out your wallet.  

Okay, I Understand All Of This – But Talk To Me About Some Examples Of How 
The Foreclosure Process Itself Can Be Flawed So That I Can Fight Back.  

Foreclosure sales need to be advertised in the right paper in your county for three weeks prior to the sale.  

And the foreclosure sale occurs in the county where your property is located and then the foreclosure 
deed is recorded in that county.  

Sounds simple enough, right?  

Well, sometimes the company doesn’t advertise.  

This is a big problem because, normally, this means the law is not being followed so the foreclosure sale 
is improper.  

Or maybe it is advertised but it is advertised in the wrong county or in the wrong paper.  

We have a case where the sale was advertised in a Walker county paper for a Jefferson county property.  

We have seen where the foreclosure sale was to occur in the wrong county and the foreclosure deed was 
to be recorded in the wrong county.  

For example, the advertisement would say the foreclosure sale will be in Walker County and the 
foreclosure deed will be recorded in Walker County, but your home is actually in Jefferson county.  

We have seen where the foreclosure does not actually happen at the right side of the courthouse (main 
entrance) on the right day (day advertised) and during legal hours (11 am to 4 pm).  

These are not the only types of violations of the law on foreclosures but they give you a sense of what we 
always want to check out.  

There are not often violations of these types but when there are, you have options.  

I’ve Heard About Illegal Charges That Can Give Me Options In Fighting A Wrongful 
Foreclosure – Talk To Me About These  

Servicers are the companies that actually handle your payments and escrow as well as when you are late 
or in default.  

They really don’t make much money except for when you are in default. Then the fees can quickly add up 
and these fees are extraordinarily profitable to servicers.  

So what fees are we talking about?  

Inspection fees (when someone drives by your home to see if you are still living there). 

Broker price opinions. 

Attorney fees. 

There are numerous other fees but these that we have listed will give you the general concept. What’s the 
problem with them?  
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For most of these there is not authority in the loan documents for you to be charged these fees. Or if 
there is, the amount is not set out. 

Think about it. 

The loan was supposed to last for 30 years.  

Because of this, the loan companies don’t want to put a dollar amount on the fees and expenses.  

Sometimes we see charges imposed, for example, for inspections when there were no inspections.  

Or the fee is inflated over the actual charge of the inspection. 

Lawyer fees where no lawyer looked at your account.  

Another related matter is the order of payments.  

Most loan documents require a payment to be first applied to interest and principal for whatever month 
the payment is owed.  

Only after this can fees and expenses be paid.  

But sometimes the servicers will instead apply the payment to the fees and expenses first (remember this 
is where they make their money).  

Then there is not enough left for the monthly payment so guess what – you get another late charge.  

People have been forced into considering bankruptcy or have faced foreclosure over this seemingly small 
detail but it can become catastrophic.  

When this happens you may have a lawsuit or a defense to the foreclosure.  

What Are Some Examples Of Fraud That You Have Sued Companies For?  

Oftentimes the fraud is related to your efforts to save your home from foreclosure.  

Most people who are facing foreclosure have made numerous efforts to find some solution that will allow 
them to keep their home. Lies from the mortgage companies are not unusual at this stage.  

We had one case where our client was told that if she made a large payment, then the foreclosure 
wouldn’t happen, and she could stay in her home.  

So she did this.  

The mortgage company accepted the money.  

Then she received a letter telling her the foreclosure had occurred and she needed to leave her house.  

She called and the mortgage company told her all was fine and to ignore the letter.  

She then got sued for ejectment and the mortgage company claimed she had lost her right to redeem.  

So we counterclaimed against the mortgage company for the fraud.  

Another example is our client was told the loan would be in forbearance until the house sold.  

Despite telling our client this repeatedly, foreclosure proceedings started against the client.  
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But the advertisement was in the wrong county.  

The foreclosure sale was to occur in the wrong county.  

And the foreclosure deed was going to be filed in the wrong county.  

We sued the mortgage company for fraud and a number of other claims.  

Many Alabama residents are told that they have a loan modification, or that a foreclosure won’t happen 
during the application for a loan modification.  

However, they find out the foreclosure happens anyway.  

For example, one of our clients went through a loan modification and was told that modification had been 
approved and the client could start making payments.  

However, the property suddenly foreclosed.  

In our opinion a jury will agree that our client was the victim of fraud.  

Several elements or requirements make up fraud in Alabama.  

We’ll give you the quick overview here so you can compare your situation to the law when we meet.  

First, there must be a misstatement or a lie.  

Second, the lie must be about a “material fact” – that is a fact that is important.  

Third, you must appropriately rely on the lie. You can’t close your eyes to the truth.  

Fourth, you must be damaged.  

When you meet with us or another attorney you can explain what statements were made to you and we 
can help you determine if there was any fraud.  

When Can I Rescind A Loan For Violations Os Federal Law?  

For some loans there is a right of rescission.  

This means that you can “undo” the loan and everyone goes back to where they started before the loan 
occurred.  

Under some circumstances the time for this can be extended from three days to three years.  

This right may not be available to you but when it is this proves to be very effective and is a powerful tool 
that you can use.  

If I Want To Hire You What Type Of Fee Will I Be Paying?  

We have several options available. 

One option is a straight hourly rate of $400 per hour plus expenses.  

Most people, however, choose to hire us on an affordable monthly payment plan along with a contingency 
(percentage) of any recovery that we make.  

We will be glad to discuss these options with you to help you find out if we are the right firm for you.  
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So What Do I Need To Do In Order To Meet With You?  

First, call us at 205-879-2447 or email me through this website. 

This way we can set up an appointment with you. 

Second, gather all the documents you have related to your loan.  

Every loan document.  

Every payment you made.  

All correspondence.  

Bring copies of all voicemails.  

All notes you made on any conversation.  

Every email.  

All letters from lawyers.  

All of your credit reports.  

The idea is simple – bring us every bit of information you can get your hands on so we can better help 
you understand your options.  

You Now Have Knowledge – Make Sure You Take Action!  

The mortgage companies are banking on the fact that you do not know what your rights are and therefore 
can’t hold the companies accountable if they are breaking the law.  

This article serves as an overview of foreclosure without getting bogged down in details and exceptions.  

The question is what will you do with it? 

You can do nothing. 

Maybe you could try and work it out with your mortgage company. 

Or you could try calling a “foreclosure rescue” place. 

You could call a bankruptcy attorney. 

You could even try to call a consumer attorney. 

Or you can call us.  

We obviously would like to have the chance to meet in person with you to go over your options. However, 
no matter which choice you make do make sure you take action. 

If you take no action then we have failed in this article as we want you to do something. 

It may be you can’t or should not stop the foreclosure. 

Sometimes life is that way, but do take the next step by contacting someone that can help you.  
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Our phone number is 205-879-2447 or you can simply fill out this contact form and we will email or 
call you to set up an appointment.  

Remember time is precious in foreclosure cases so call us (or someone) sooner rather than later. We look 
forward to hearing from you. 

Have a great day! 

-John G. Watts  

© 2019 Watts & Herring, LLC 
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