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When several major U.S. banks agreed last month to pay $25 billion to settle charges of foreclosure fraud 
— including allegations workers faked signatures, backdated records and "re-created" missing documents 
— it offered some measure of resolution for millions who lost their homes in the housing bust. 

But the settlement reached by 49 attorneys general and Wells Fargo, Bank of America, Ally Financial 
(formerly GMAC), Citigroup, and JP Morgan Chase doesn't end the trouble for those banks. With the 
banks' records in such disarray, some foreclosed homeowners are fighting back by making a simple 
demand: Prove you own my mortgage. 

Increasingly, courts are taking the homeowners' side. At least five times since 2010, Wisconsin Court of 
Appeals panels have upheld challenges by debtors demanding to see the legal paperwork tracking their 
loans, and lenders were unable to do it. 

"The negative perception seems to be 'You're trying to get a free house,'" said Tom Wuensch of Onalaska, 
who has staved off foreclosure for four years by challenging the efforts by a series of lenders to seize his 
home. "Really what this is about is, we shouldn't be letting banks take free houses. We bailed them out 
once already." 

Homeowners facing foreclosure told the State Journal they have encountered documents that appear to 
transfer their mortgages to the banks that sued them months or even years after the foreclosure lawsuits 
were filed. They have discovered signatures from known "robo-signers" — often low-paid workers at 
signature mills who signed off on foreclosure documents without verifying them — and records they say 
fail to tie the bank to their mortgage. 

"Fraud is an everyday occurrence in foreclosures," said Madison attorney Reed Peterson, who has 
represented about 80 homeowners facing foreclosure. 

But many irregularities are never uncovered. The vast majority of foreclosed homeowners in Wisconsin 
don't contest the banks' actions, walking away from their homes, uprooting their families and leaving their 
credit in tatters. 

The banks involved in the national settlement have admitted no wrongdoing. 

Show me the documents 

In 2009, Jason Abbott was diagnosed with colon cancer. The treatments left him exhausted and 
distracted, forcing him to leave his job as a legal assistant. 

He had to decide: Pay for food and medical care, or pay his $1,200-a-month mortgage. 

Selling the house wasn't an option. After the real-estate market collapsed, the value of the three-bedroom 
Verona townhouse Abbott bought in 2008 for $165,000 now is a little more than $100,000 — less than 
what he owes the bank. 

Like many others, Abbott blamed the boom and bust of the nation's housing market on risky behavior by 
banks, which lent money to unqualified buyers, artificially driving up home prices to unsustainable levels 
and leading to a massive wave of foreclosures. 

In September 2010, he stopped sending in his mortgage payments. In January 2011, Wells Fargo sued 
for foreclosure. 
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Abbott, who knows a bit about the law, decided to fight the lawsuit in Dane County Circuit Court. He 
charged his loan was no longer owned by Wells Fargo but by the Federal Home Loan Mortgage Corp., 
known as Freddie Mac, the congressionally chartered company that buys mortgages from lenders. 

"I said, 'Show me a document that shows Freddie Mac, Wells Fargo, Jayson Abbott and 1117 Enterprise 
Drive,' " said Abbott, who hired Peterson to help him battle the lender. "They said, 'We don't have that.' " 

What Wells Fargo did produce, he charged in court filings, were documents he said raise doubt about 
whether the bank is entitled to collect the debt he owes. 

Wells Fargo spokesman Jim Hines disputed Abbott's allegations, calling them "baseless." 

"At all times during the course of this litigation, Wells Fargo has remained holder of the note and record 
title holder of the mortgage," Hines said. "All documentation pertaining to Mr. Abbott's foreclosure 
proceedings was handled appropriately." 

Study: Fraud rampant 

But a California study released last month found 99 percent of 382 randomly sampled foreclosures in San 
Francisco County between January 2009 and October 2011 had "irregularities," including 84 percent with 
"suspicious activities indicative of potential fraud." 

"It is not implausible that there are home-owners who are ... being foreclosed upon by lenders that might 
not even own such loans," according to the report, commissioned for the Office of Assessor-Recorder for 
the county and city of San Francisco. 

In December, Massachusetts Attorney General Martha Coakley alleged just that. Coakley sued five banks 
and the banks' private record-keeping service, the Mortgage Electronic Registration System, saying the 
companies foreclosed on mortgages in which they had no legal interest and "falsely identified themselves 
as the present holder of certain mortgages" in sworn statements filed in court. 

Madison-area attorneys say that same activity takes place in Wisconsin courts, where almost 200,000 
property owners have been sued for foreclosure in the past decade. 

In one case, Peterson said, three signatures purportedly from the same person appear radically different. 
In another case, a judge dismissed a foreclosure lawsuit and barred the bank from suing the homeowner 
again after it tried repeatedly and unsuccessfully to prove it owned the defendant's mortgage. 

Company vault yields note 

Not all such challenges are successful. Mike Hilla of Chicago is among those who used the "show-me-
the-note" defense. In an interview, Hilla said he stopped paying for the rental home he owns in Fitchburg 
when his monthly mortgage payment ballooned by more than $800 a month to $2,280 in 2009. 

But Hilla, whose job was to bundle and sell mortgages to Wall Street, saw his income plummet as the 
housing market collapsed. 

Late last month, he lost his bid in Dane County Circuit Court after Wells Fargo brought in one of its top 
officials, along with what it said was the original mortgage note from a company vault in Texas. 

Judge Richard Niess seemed particularly bothered that Hilla — who has failed to pay his mortgage, 
property taxes or insurance for more than two years — would get the Fitchburg rental home free and 
clear. 

Hilla, whose principal balance was $402,718 at the time he stopped paying, now owes Wells Fargo at 
least $525,695 in taxes, insurance and other fees, the bank's operations analyst, Michael Dolan, testified. 
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'Linda Green,' red flag 

Wuensch, the Onalaska homeowner, said he was current on his payments in 2007 when, he alleges, 
American Home Mortgage forced him into default by failing to pay property taxes the company was 
supposed to have been putting in escrow. 

The company sued for foreclosure in La Crosse County Circuit Court. American Home Mortgage went out 
of business, and another lender came in, suing Wuensch on the same loan. 

Now a self-taught mortgage fraud investigator, Wuensch demanded to see the paperwork transferring his 
loan. The new lender, Deutsche Bank, responded with documents he alleged were back-dated and robo-
signed. Some were endorsed by "Linda Green," a fake signature that has been found affixed to tens of 
thousands of loans by the now-defunct DOCX company of Alpharetta, Ga. 

"At that point," Wuensch said, "it was obvious they had committed fraud." 

Deutsche Bank's attorney, Abigail O'Dess of Wauwatosa, said she forwarded questions submitted by the 
State Journal to American Home Mortgage Servicing, which manages the loan for the bank. 

Wuensch said he doesn't dispute he owes money on his four-bedroom home. The balance on his loan 
was $360,000 when he stopped paying. The house is now worth no more than $250,000, he said. His 
case is pending. 

Abbott is not sure he'll live to see the resolution of his foreclosure case. The Verona resident now is 
receiving end-of-life hospice care. 

"I owe the money," he said. "If (the bank) had played by the rules, I wouldn't have a leg to stand on. But 
they cheated. The only thing I can think of is they got so swamped. They had so many foreclosures ... 
they just cut corners." 

"Robo-signers" at work 

© Copyright 2019 Capital Newspapers Inc., madison.com , 1901 Fish Hatchery Rd Madison, WI | Terms 
of Use | Privacy Policy 

https://madison.com/wsj/news/local/crime_and_courts/foreclosed-homeowners-challenge-banks-to-prove-they-still-
hold-%20their/article_98e90670-64d3-11e1-b12d-001871e3ce6c.html 

Page !  of !  3 6

https://madison.com/wsj/news/local/crime_and_courts/foreclosed-homeowners-challenge-banks-to-prove-they-still-hold-%20their/
article_98e90670-64d3-11e1-b12d-001871e3ce6c.html

https://madison.com/wsj/news/local/crime_and_courts/foreclosed-homeowners-challenge-banks-to-prove-they-still-hold-%20their/article_98e90670-64d3-11e1-b12d-001871e3ce6c.html
https://madison.com/wsj/news/local/crime_and_courts/foreclosed-homeowners-challenge-banks-to-prove-they-still-hold-%20their/article_98e90670-64d3-11e1-b12d-001871e3ce6c.html


FIGHTING FORECLOSURE 

Bank practices cause register of deeds offices to be flooded with fraudulent 
documents 
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Register of deeds offices across Wisconsin are awash in fraudulent documents, thanks to the so-called 
"robo-signing" scandal in which workers routinely signed off on foreclosure documents without verifying 
them or used fraudulent names. 
MICHAEL P. KING — State Journal 

It used to be that if you wanted to find out who owned your mortgage, you could go to the office of your 
local register of deeds, the final authority on questions of property ownership. 

But when banks set up their own private registration system to help them bundle and resell mortgages in 
a whirlwind of securities exchanges, the land offices of record had no hope of keeping up. 

And when some banks later foreclosed on many of those properties, often cutting corners or worse — 
creating phony documents — it left register of deeds offices across Wisconsin awash in forged and 
fraudulent documents. 

That's a "serious problem" for registrars charged with maintaining property records, said Brown County 
Register of Deeds Cathy Williquette Lindsay, who heads a committee studying foreclosure fraud on behalf 
of the Wisconsin Register of Deeds Association. 

"It's troubling to know that in each of our offices, are thousands — and I mean thousands — of fraudulent 
documents," Williquette Lindsay said. 

Registrars' offices across Wisconsin are littered with paperwork signed and sworn to by fictitious people, 
including "Linda Green," a handle commonly used by "robo-signers" — workers who signed off on 
foreclosure documents without verifying them. 

"Not only did 'Linda Green' not sign it," Williquette Lindsay said, "but somebody fraudulently notorized it." 

Across the country, officials tasked with keeping track of property ownership are increasingly alarmed 
about the prevalence of forged signatures and fraudulent affidavits among their records. 

Last month, five major banks agreed to pay $25 billion to compensate homeowners and states for the 
fraudulent activity and to halt abusive practices, although they have admitted no wrongdoing. 

In separate legal actions, several local governments and three states — Massachusetts, New York and 
Delaware — have sued the major banks and the private record-keeping service they employ, the 
Mortgage Electronic Registration System (MERS), alleging they have flooded the courts and registrars' 
offices with inaccurate, fraudulent and forged documents. 

John O'Brien, head of the Southern Essex District Registry of Deeds in Massachusetts, was among the 
first to raise the alarm about potential foreclosure fraud in November 2010. Last year, O'Brien's office 
commissioned a study of 473 mortgages issued to and from JP Morgan Chase Bank, Wells Fargo Bank 
and Bank of America during 2010. 

The review found just 16 percent of the records in the Essex County office assigning ownership of the 
mortgages were valid. The rest had been back-dated, robo-signed or had other problems, including 
broken chains of title. 
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Kevin Harvey, the county's first assistant register, said O'Brien's office has asked 80 financial institutions 
to file affidavits verifying that the records they have previously submitted were legitimate. 

"Guess how many banks have signed the affidavit?" Harvey asked. "None." 

Transactions obscured 

At the heart of the controversy is MERS, founded about 15 years ago by the large banks and now used 
by roughly 3,000 mortgage-related entities. MERS was to be a central storehouse that streamlined the 
process of registering and transferring loans secured by property, which previously had been the 
exclusive purview of county registrars' offices. 

But the private registration system has also created chaos, uncertainty and injected fraud into the nation's 
property records, New York Attorney General Eric Schneiderman charged in a lawsuit against MERS on 
Feb. 3. 

The lawsuit alleges the system effectively eliminated the public's ability to track property transactions by 
registering properties in the name of MERS rather than the bank that owns the mortgage. That allows 
member institutions to move loans quickly and multiple times without having to record each move with the 
local registrar's office. 

The lawsuit claims the MERS system has led to a loss of $2 billion in fees nationally from local registrars' 
offices. And some of the information MERS does have, the lawsuit alleges, is "unreliable and inaccurate." 

The Reston, Va.-based company said it is following the law and has become an important part of the 
mortgage industry. 

"MERS does not hide ownership or undermine the integrity of land records," the company said in 
response to Schneiderman's suit. "Any mortgage holder registered in the MERS System can easily 
access information related to their mortgage on our website or through a toll-free number." 

The company added that federal law already requires that consumers be notified when the owner or 
servicer of their loan changes. 

"County land records were not intended to identify the servicer of a mortgage or the current note holder," 
the company said, "they are intended to provide notice to purchasers of property that there is a lien on the 
property and when that lien was perfected." 

But Williquette Lindsay said very little information is made available to homeowners by MERS. Property 
owners visiting their local register of deeds offices to find out who owns their mortgage to prepare for a 
bankruptcy or defend against foreclosure often leave empty-handed, she said. 

"They want to know who is their lender of record, and we can't tell them," Williquette Lindsay said. 

When Nevada began requiring transfers of mortgage ownership be recorded in the local recorder's office 
in October, foreclosures in that state dropped sharply. 

'Bizarre' and 'complex' 

Schneiderman's suit described MERS as a "bizarre" and "complex" entity that has few employees but 
which has designated at least 20,000 people working for its member institutions to sign documents on its 
behalf. 

In some cases, MERS-designated officials sign documents "assigning" mortgages from MERS — which 
actually is only a registration system and owns no mortgages at all — to their own companies or clients to 
prove ownership in foreclosure actions, Schneiderman said. 
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Madison attorney Briane Pagel said he has been unable to get any information out of MERS to help his 
clients fighting foreclosure. 

"We have a property recording system that dates back to the Middle Ages," he said, "and MERS has just 
about destroyed it.” 
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