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NICK NICKERSON AND DONNA NICKERSON 
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MONTANA FIRST JUDICIAL DISTRICT COURT, LEWIS AND CLARK COUNTY 

HSBC BANK USA, NATIONAL 
ASSOCIATION AS TRUSTEE FOR WELLS 
FARGO ASSET SECURITIES 
CORPORATION, MORTGAGE PASS
THROUGH CERTIFICATES, SERIES 2007-7, 
its successors in interest and/ or assigns, 

Plaintiff, 

vs. 

NICK NICKERSON and DONNA 
NICKERSON, 

Defendants 

Cause No.: ADV-2013-253 
Ron. Mike Menahan 

BRIEF IN SUPPORT OF 
MOTION FOR NEW TRIAL AND 
MOTION TO ALTER OR AMEND 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND JUDGMENT 

COMES NOW, Defendants, Nick and Donna Nickerson, submit this Brief in Support of 

their Motion for New Trial and Motion to Alter or Amend Findings of Fact, Conclusions ofLaw 

and Judgment in accordance with M.R.Civ.P. 59( a) and 59( e) and MCA § 25-11-102(1)(3)(4). 
MCA § 25-11-102. Grounds for new trial. 
( 1) irregularity in the proceedings of the court, jury, or adverse party or any order of the 
court or abuse of discretion by which either party was prevented from having a fair trial; 
(3) accident or surprise that ordinary prudence could not have guarded against; 
(4) newly discovered evidence material for the party making the application that the 
party could not, with reasonable diligence, have discovered and produced at the trial; 

The irregularity of the proceedings in this case by HSBC and the resulting abuses of 

discretion by this Court are numerous and have prevented the Nickersons from receiving a fair 

trial. In addition, many of the issues detailed below warrant an Altering or Amending ofFindings 

ofFact, Conclusions of Law and Judgment. 
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IRREGULARITY OF PROCEEDINGS 

I. Opposing counsel lost her temper and Judge Menahan abruptly retreated to chambers 

thereby prematurely ending oral argument leaving the Nickersons with unanswered 

questions and wondering what to do next. 

 At the close of oral argument the judge was in the process of providing instructions and 

answering questions regarding the proceedings and the next steps when opposing counsel 

became extremely agitated, lost her temper, aggressively jumped out of her seat and stepped 

threateningly toward the Nickersons at which time Judge Menahan abruptly retreated to his 

chambers and opposing counsel stormed out of the courtroom thereby ending oral argument and 

severing the Nickersons communication pipeline with the Court. This irregular, sudden, abrupt 

and premature ending to oral argument left the Nickersons with unanswered questions and 

wondering what to do next, and resulted in an unfair trial because the Nickersons were left 

hanging regarding future proceedings, their answers and counterclaims and instructions on how, 

when or where to submit additional evidence.  

 

II. No one from HSBC has authenticated the claims against the Nickersons. 

 In the Nickersons’ motion for summary judgment, the Nickersons provided letters from 

HSBC in which HSBC denied any involvement with the foreclosure and stated Wells Fargo is 

responsible for foreclosures. It is highly irregular for the alleged Plaintiff to deny any 

involvement with the Complaint it is supposedly prosecuting, and coupled with the fact none of 

the evidence HSBC’s counsel has submitted is sworn to or certified by HSBC nor are there any 

affidavits from HSBC, the entire legitimacy of HSBC’s claims are questionable and 

unsubstantiated by HSBC. This irregularity in the proceedings has prejudiced the Nickersons and 

prevented them from receiving a fair trial because their accuser has never come forward and one 

can not defend against or negotiate with an entity who claims no responsibility for their 

Complaint. 

 During oral argument the Nickersons requested proof of authority but none was provided. 

The Nickersons requested this proof previously and are requesting it again. Without proof of 

authority, the Complaint is illegitimate and so are any rulings. MCA § 37-61-402. Production of 

proof of authority to court. “The court or judge, on motion of either party, may require the 

attorney of the adverse party to produce and prove the authority under which the attorney 

appears and may stay all proceedings until the authority is shown and may at any time summarily 
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relieve a party from the consequences of the acts of an unauthorized attorney.” 

 In addition, the Nickersons face the grave possibility of double liability and double 

payment of their note since this court has ruled in favor of an entity that has not provided any 

proof they are in possession of the note and has repeatedly denied any involvement in this action. 

This is why the Nickersons communicated in oral argument, no competent financial advisor 

would advise the Nickersons or any other client to make payments to an unknown entity just 

because they suddenly claimed ownership of a debt based on void and unlawful documentation. 

The undisputable fact is HSBC has taken no steps to claim responsibility for this complaint, and 

has provided no legal proof they are the holder of the Nickerson Note or that the Nickersons are 

in any way obligated to make payments to them. According to New York law, HSBC’s 

agreements, and HSBC’s admissions, the assignments HSBC relies upon for ownership are not 

valid or lawful and are, in fact, void. Not even the Court can truly accept them as lawful. HSBC 

has failed to provide any proof that they are actually in possession of the Note and that the Note 

is indorsed to them. Therefore, since HSBC, the plaintiff, has denied any involvement in their 

complaint and has refused to provide any proof they are the holder of the Nickersons Note, 

HSBC’s complaint must be dismissed and the summary judgment order vacated.  

 

III. HSBC’s cross-motion for summary judgment barred the Nickersons from discovery. 

 The Nickersons filed for summary judgment in order to force HSBC to prove standing 

because 1) neither of the entities allegedly involved with the Nickersons loan, Wells Fargo as 

alleged loan servicer and HSBC as alleged lender, claimed they were responsible for this 

complaint, 2) HSBC had not provided any proof they were the “person entitled to enforce” the 

Note (the copy of the Note they provided is indorsed to Wells Fargo), 3) HSBC had not adhered 

to the terms of the alleged contract and, 4) evidence of fraud was present. In response, HSBC 

filed a cross-motion for summary judgment without submitting any admissible evidence or 

providing any affidavits to refute the Nickersons arguments. See point VI below. Since the time 

HSBC filed their cross-motion for summary judgment, HSBC has used that motion to bar any 

discovery and to block the Nickersons claims and defenses. Discovery is paramount to a party’s 

case and a just resolution based upon the merits. By barring the Nickersons from discovery, 

HSBC has been allowed to hide and conceal the evidence regarding their illegal assignments, the 

prevention of performance actions of Wells Fargo and the fact that they do not hold or possess 

the Nickerson Note. In addition, compounding the irregularities of the proceedings, HSBC’s 
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cross-motion for summary judgment did not present any admissible evidence validating their 

claims. None of their evidence is sworn to or certified by HSBC. Therefore, since HSBC barred 

the Nickersons from discovery, the Nickersons have been barred from justice and from having a 

fair trial and since none of the evidence submitted by HSBC is admissible (see point VI), 

summary judgment must be vacated. 

 

IV. HSBC’s cross-motion for summary judgment and this Court’s actions have barred the 

Nickersons from presenting their meritorious defenses and claims. 

 HSBC’s cross-motion was untimely and irregular because it was presented prior to any 

discovery taking place and was then used to prevent the Nickersons from presenting their 

affirmative defenses and counterclaims. In accordance with the Court’s scheduling order and 

order to extend time, the Nickersons filed a motion to amend their answers and counterclaim on 

March 21, 2014. According to Uniform District Court Rule 2, if a party does not file a brief in 

response to a motion within 14 days the motion is deemed admitted. HSBC did not respond to 

the motion within the 14 day timeframe, and therefore, the motion was deemed admitted. 

However, a highly irregular chain of events then occurred. On May 27, 2014, over two months 

after the motion to amend was filed, HSBC filed a motion for relief to file a late response and on 

May 30, 2014, only 3 days after the motion for relief was filed and without allowing the 

Nickersons time to respond to HSBC’s motion for relief, which is an irregular proceeding, this 

Court entered an order granting relief and permitting HSBC to respond to a motion that was 

already deemed admitted. Then, instead of responding to our amended answers and claims, 

HSBC responded with a brief which requested this Court to deny the Nickersons amended 

pleadings only because the amended pleadings were, in their view, prejudicial to HSBC’s 

irregular and untimely cross-motion for summary judgment. This Court then abused its 

discretion by denying the Nickersons their procedural and contractual rights to present any 

defense they may have and assert any claims they might have based solely on HSBC’s untimely 

and irregular cross-motion for summary judgment. Therefore, the irregularity of the proceedings 

surrounding the Nickersons motion to amend has barred the Nickersons from presenting their 

meritorious claims and defenses which prevented them from having a fair trial. 

 

V. The Nickersons were not provided with time to prepare for oral argument and a 

summary judgment “hearing” was not held. 
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 The Nickersons contacted the Court’s scheduling clerk on numerous occasions in an 

attempt to schedule a hearing. Then unexpectedly, the Court finally scheduled oral argument for 

December 8, 2014, and sent the notice via US Mail. The Nickersons did not receive the notice 

from the USPS until Saturday, December 6, 2014, just two days prior to the hearing and those 

days being the weekend did not leave the Nickersons adequate time or opportunity to prepare for 

oral argument. On Monday morning, December 8, 2014, the day of oral argument, the 

Nickersons notified the Court’s clerk that they did not receive the notice from the USPS until 

December 6, 2014, and they questioned whether or not the oral argument should be rescheduled 

because they were not ready. The clerk told the Nickersons that she expressed their concerns to 

the Court but the Court said to relax and not worry and come to oral argument and that if the 

Nickersons wanted to add anything after oral argument the Court would permit it. During oral 

argument the Nickersons found out that it was not a hearing and witness testimony was not 

permitted, and thus, the Nickersons were not allowed to fully present their evidence. 

Nevertheless, during argument, HSBC admitted there were genuine issues of material fact 

regarding the facts of the case so the Nickersons were of the understanding the Court could not 

grant summary judgment to HSBC. In addition, as detailed in point I above, oral argument ended 

prematurely when opposing counsel lost her temper and threateningly approached Mrs. 

Nickerson and Judge Menahan abruptly retreated to his chambers leaving the Nickersons with 

unanswered questions. The Nickersons had been permitted to briefly argue in favor of amending 

their answer and counterclaim but oral argument ended so suddenly and abruptly that the 

Nickersons were left wondering what to do next. After oral argument, the Court did not set a 

time for additional materials to be submitted as was communicated to the Nickersons that 

morning that he would do so, and thus, the Nickersons were prevented from gathering and 

submitting additional evidence in their defense. The Nickersons were shocked when the Court 

ruled against them despite the facts; 1) HSBC admitted the evidence the Nickersons provided 

created genuine issues of material fact, 2) HSBC had not submitted any admissible evidence, 3) 

HSBC provided no proof it held or possessed the Nickerson Note, 4) HSBC admitted to 

prevention of performance and refusal to work with the Nickersons to save their home in any 

way, 5) HSBC validated the Nickersons evidence regarding the invalid, void and illegal 

assignments but argued the Nickersons could not challenge the assignments because they were 

not a party to the agreements, 6) HSBC claimed they were not responsible for their Complaint 

and, 7) The Court had indicated the Nickersons would be permitted to supplement their evidence 
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and that the Court was considering allowing their amended pleadings and instructions would be 

provided. Therefore, the proceedings surrounding oral argument were irregular and prejudicial 

and prevented the Nickersons from having a fair trial because the Nickersons were not provided 

with time to prepare for oral argument, the hearing was not a summary judgment hearing that 

permitted testimony and additional evidence, and the hearing ended abruptly due to opposing 

counsel losing her temper and threatening Mrs. Nickerson leaving the Nickersons wondering 

what to do next, and thus, a new trial is appropriate, essential for justice and must be granted. 

 

VI. It was highly irregular for HSBC to rely on inadmissible evidence for summary 

judgment and it was an abuse of discretion to ignore the Rule 56 guidelines. 

This Court stated, “In support of its motion, HSBC Bank presented evidence that it 

currently holds the note and mortgage on Nickersons’ property.” However, HSBC’s claim that 

their verified complaint suffices as a summary judgment affidavit is incorrect and unlawful. 

M.R.Civ.P. 56(e)(1) specifically states any affidavits must be made upon personal knowledge 

and show the affiant is competent to testify on the matters stated. The verified complaint is 

signed by HSBC’s attorney who does not have any personal knowledge of the underlying facts 

or claims nor has she shown she is competent to testify on the matters stated. In addition, the 

documents HSBC provided to claim default and notice of acceleration are not sworn to nor 

certified as required by Rule 56(e)(1), and thus, are not admissible as evidence. 
 
“We have previously held that "an attorney's affidavit `is admissible only to prove facts 
that are within his personal knowledge and as to which he is competent to testify; an 
affidavit stating what the attorney believes or intends to prove at trial will be 
disregarded.'"(citations omitted) …We have extended the personal knowledge 
requirement to attached exhibits as well. (citation omitted)… We excluded the three 
documents because "without an affidavit or sworn discovery response of a Ford 
employee with personal knowledge of the genuineness, relevance and contents of the 
documents, the attachments to Ford's brief were little more than inadmissible hearsay." 
(citations omitted) Hiebert v. Cascade County, 2002 MT 233, 311 Mont. 471, 56 P.3d 
848 (2002) 

According to the Montana Supreme Court, HSBC’s verified complaint does not pass the personal 

knowledge or competency requirements of Rule 56(e) and HSBC’s exhibits are nothing more 

than inadmissible hearsay. Therefore, HSBC has not presented any admissible evidence that they 

are the present owner of the debt (holder of the Note) or that the Nickersons defaulted on the 

loan (nonpayment of the debt), and thus, HSBC has not proven a prima facie case for 
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foreclosure, and this Court abused its discretion by granting summary judgment to HSBC and the 

order must be vacated.  

 Further, Rule 56(e)(2) states, “When a motion for summary judgment is properly made 

and supported, an opposing party may not rely merely on allegations or denials in its own 

pleading; rather, its response must -- by affidavits or as otherwise provided in this rule -- set out 

specific facts showing a genuine issue for trial. If the opposing party does not so respond, 

summary judgment should, if appropriate, be entered against that party.” HSBC, in their 

response to the Nickersons’ Motion for Summary Judgment relied merely on the allegations in 

their pleadings. HSBC has never submitted an affidavit to promote their claim of ownership or 

holder status regarding the Nickerson Note and Mortgage nor have they submitted any affidavit 

or certified evidence to refute the Nickersons claims of prevention of performance. Therefore, 

according to Rule 56(e)(2), summary judgment in favor of the Nickersons should have been 

granted, and thus, this Court has abused its discretion regarding the entire summary judgment 

process, the Nickersons have been prevented from having a fair trial and the order granting 

summary judgment to HSBC must be vacated. 

 

VII. HSBC has violated the Montana Rules of Civil Procedure 

It is an irregular proceeding to violate the rules of civil procedure. HSBC violated the 

Montana Rules of Civil procedure by failing to fulfill the requirements set forth in M.R.Civ.P.  

5.2(a) and 7.1 and in accordance with Rule 41(b), their complaint must be dismissed with 

prejudice. 

 1.   M.R.Civ.P. 5.2 Privacy Protection for Filings Made With the Court.  
(a) Redacted Filings. Unless the court orders or the law requires otherwise, in 
any filing with the court that contains an individual’s social security number, 
taxpayer identification number, or birth date, or a financial account number, a 
party or nonparty making the filing must include only:  

(1) the last four digits of the social security number or taxpayer 
 identification number;  

(2) the year of the individual’s birth; and  
(3) the last four digits of the financial account number. 

HSBC did not protect the Nickersons’ privacy in their filings. The alleged account history and 

notices (See HSBC’s Brief in Response to Defendant’s Motion for Summary Judgment and Brief 

in Support of Plaintiff’s Cross-Motion for Summary Judgment, Exhibits E, F and G) HSBC 

provided to support their cross-motion for summary judgment contain the Nickersons full loan 
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number which was required to be redacted by M.R.Civ.P. 5.2(a) and was especially critical in 

light of being filed in a wrongful foreclosure action. Therefore, because of HSBC’s complete 

disregard for the Nickersons’ privacy and their contemptuous violation of Rule 5.2(a), HSBC’s 

complaint must be dismissed. 

 2.   M.R.Civ.P. 7.1 Disclosure Statement.  
(a) Who Must File; Contents. A nongovernmental corporate party must file and 
serve a disclosure statement that:  

(1) identifies any parent corporation and any publicly held corporation 
owning 10% or more of its stock; or  
(2) states that there is no such corporation.  

(b) Time to File; Supplemental Filing. A party must:  
(1) file and serve the disclosure statement with its first appearance, 
pleading, petition, motion, response, or other request addressed to the 
court; and  
(2) promptly file and serve a supplemental statement if any required 

 information changes. 
HSBC did not file and has not filed a disclosure statement as required by Rule 7.1, and therefore, 

HSBC’s complaint must be dismissed. 

 3.   M.R.Civ.P. 41(b) Involuntary Dismissal; Effect.  
If the plaintiff fails to prosecute or to comply with these rules or a court order, a 
defendant may move to dismiss the action or any claim against it. Unless the 
dismissal order states otherwise, a dismissal under this subdivision (b) and any 
dismissal not under this rule -- except one for lack of jurisdiction, improper 
venue, or failure to join a party under Rule 19 -- operates as an adjudication on 
the merits. 

 HSBC has failed to comply with M.R.Civ.P. 5.2(a), and 7.1. HSBC violated the 

Nickersons privacy by not filing redacted documents as required by Rule 5.2(a). HSBC did not 

file a disclosure statement as required in Rule 7.1. Therefore, since HSBC has failed to comply 

with the rules, in accordance with M.R.Civ.P. 41(b) “If the plaintiff fails to prosecute or to 

comply with these rules or a court order, a defendant may move to dismiss the action or any 

claim against it,” (emphasis added) the Nickersons move the Court to dismiss the Plaintiff’s 

complaint. 

 As demonstrated in the seven points above the entire proceedings in this case have been 

irregular and prejudicial to the Nickersons receiving a fair trial. Oral argument was abruptly and 

prematurely ended due to opposing counsel losing her temper and Judge Menahan retreating to 

his chambers. The Nickersons were barred from discovery. The Nickersons were barred from 

presenting their defenses and asserting their claims. The Nickersons were not given adequate 
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time to prepare for oral argument nor was oral argument a hearing in which additional evidence 

and testimony could be presented. No one from HSBC has provided anything to validate or 

substantiate their attorney’s claims and HSBC has violated the rules of civil procedure requiring 

their complaint be dismissed. Therefore, since these proceedings have been highly irregular and 

have prevented the Nickersons from having a fair trial, the Nickersons motion for a new trial 

must be granted. 

 

ABUSE OF DISCRETION 

I. This Court abused its discretion by disregarding the express terms of the alleged 

contract.  

 HSBC has failed to fulfill the requisite conditions precedent as detailed in the alleged 

Note and Mortgage contracts and it is an abuse of discretion to nullify the express terms of a 

contract. Although this violation is based on the specific language of the contract regarding the 

“Lender’s” interaction with the Nickersons, the Nickersons are not acknowledging nor has any 

verified or admissible evidence been presented that HSBC is the “Lender” as claimed by HSBC. 

However, since HSBC claims they are the “Lender”, then they must be held to the terms of the 

alleged contract. Therefore, HSBC has violated the terms of the alleged contract creating genuine 

issues of material fact that prevent summary judgment in their favor because; a) HSBC, as 

Lender, did not send the Nickersons a notice of default or notice of acceleration and, b) HSBC 

did not notify the Nickersons of the Nickersons’ right to bring a court action to assert any 

defenses they may have.  

 MCA § 28-1-403. Condition precedent defined. “A condition precedent is one which is 

to be performed before some right dependent thereon accrues or some act dependent thereon is 

performed.” 

 According to the terms of the alleged contract, HSBC could not accelerate the loan or 

initiate a Complaint for Foreclosure prior to fulfilling the following conditions precedent as 

detailed in the alleged Mortgage presented with their complaint (See Complaint, Exhibit B) 

 “22. Acceleration; Remedies.  Lender shall give notice to Borrower prior to 

acceleration following Borrower’s breach of any covenant or agreement in this Security 

Instrument…” 

1. HSBC, as the alleged Lender and according to Section 22 of the alleged Mortgage, 

was required to provide the Nickersons with notice of default and acceleration not the “Loan 

Help The Nick And Donna Nickerson Family 
Save Our Home And Protect Religious Freedoms, Property Rights, And Due Process 
www.ithappenedtous.com

This material has original content and is copyright protected. © Copyright 2020 Nickerson Family | All Rights Reserved. | www.ithappenedtous.com



 

 

Brief in Support of Rule 59 Motions 
Page 10 of 21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

 

Servicer”. The express terms of the Mortgage state, “Lender shall give notice to Borrower prior 

to acceleration…” not the “Loan Servicer shall give notice to Borrower”. Section 20 of the 

Mortgage provides a clear distinction between “Lender” and “Loan Servicer”, and thus, the 

alleged notice provided by Wells Fargo, the alleged servicer, does not fulfill the condition 

precedent expressly stated in the Mortgage that requires “Lender shall give notice…” Therefore, 

since HSBC did not fulfill the condition precedent of “Lender shall give notice to Borrower prior 

to acceleration…”, HSBC, by contract, is barred from acceleration and foreclosure, and HSBC’s 

complaint must be dismissed. 

2. HSBC did not fulfill the conditions precedent regarding the contents of the notice. 

Not only was the alleged notice not sent by HSBC, the contents of the alleged notice did not 

include the express contents required by the alleged Mortgage contract. Section 22 of the 

Mortgage presented by HSBC states, “The notice shall further inform Borrower of…the right to 

bring a court action to assert the non-existence of a default or any other defense of borrower to 

acceleration and sale.” (emphasis added) The alleged notice provided (See HSBC’s Summary 

Judgment Exhibit F) does not inform the Nickersons of their right to bring a court action and to 

assert any defense they may have.  

 According to Montana Law, MCA § 28-1-403, “A condition precedent is one which is to 

be performed before some right dependent thereon accrues or some act dependent thereon is 

performed.” Before HSBC could assume the right to accelerate the Nickerson Note and foreclose 

on the Nickerson Mortgage, they were required by the alleged contract to provide notice with 

very specific contents. Since HSBC did not provide notice, and since HSBC did not notify the 

Nickersons of the Nickersons’ right to bring a court action to assert any defenses they may have, 

HSBC did not obtain the rights to accelerate and foreclose because those rights were dependent 

upon the requisite condition precedent to provide the Nickersons with notice. Therefore, HSBC 

has no right to action in this Court and their complaint must be dismissed. 

 This Court abused its discretion by nullifying the express terms of the alleged contract 

which require HSBC to provide notice with explicit verbiage. Therefore, this Court must vacate 

its order granting summary judgment to HSBC and must enforce the terms of the alleged 

contract which require a dismissal of HSBC’s complaint. 

 

II. The Court abused its discretion in its findings of fact regarding default 
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 Regarding default, this Court states: a) “Nickersons admitted during oral argument that 

they have not made a loan payment since 2012”, and b) “The evidence does not support the 

Nickersons’ argument that they are not in default or that any default is a result of the actions of 

Wells Fargo or Wells Fargo Home Mortgage.” 

 During oral argument the Nickersons stated that Wells Fargo has prevented them from 

making any payments since 2012. The Nickersons in no way implied, expressed or otherwise 

inferred that they ever stopped making payments. On the contrary, the Nickersons testified that 

they made every possible attempt and sacrifice that could have been expected of them to make 

their payments and also expressed their intense desire to continue making their payments but 

they were prevented, blocked and otherwise barred from making payments by Wells Fargo. This 

Court is choosing to interpret this argument in favor of HSBC by freely accepting that payments 

have not been made and ignoring the fact Wells Fargo prevented the payments from being made 

which goes against this Court’s own summary judgment standard. “When presented with cross-

motions for summary judgment, the Court must evaluate each on its own merits, ‘taking care in 

each instance to draw all reasonable inferences against the party whose motion is under 

consideration.’ Hajenga v. Schwein, 2007 MT 80, ¶ 18, 336 Mont. 507, 155 P.3d 1241 (quoting 

Ike v. Jefferson Nat. Life Ins. Co., 267 Mont. 396, 399-400, 884 P.2d 471, 474 (1994)).” The 

summary judgment standard cited by the Court requires the Court “draw all reasonable 

inferences against” HSBC in this instance. Clearly, as evidenced in this Court’s decision, the 

Court has done just the opposite in this case, and thus, abused its discretion by violating its own 

standard.  

 Furthermore, the facts regarding Wells Fargo’s prevention of performance were 

discussed in great detail in oral argument and when questioned by the Court, HSBC’s alleged 

counsel admitted Wells Fargo’s prevention of performance created genuine issues of 

material fact regarding default. The Nickersons wonder how this Court could interpret their 

oral argument stating Wells Fargo prevented their payments as acceptable evidence for non-

payment to cite against them in a ruling but it is not acceptable evidence to demonstrate the 

current default is a result of the prevention of performance actions of Wells Fargo. In addition to 

the facts presented during oral argument, Nick Nickerson testified via affidavit regarding Wells 

Fargo’s prevention of performance actions. (See Affidavit of Nick Nickerson in Support of 

Objection to Orders, ¶ 17). It is important to note that HSBC presented no opposing affidavits, 

testimony or oral argument regarding this issue. These genuine issues of material fact regarding 
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default have not been refuted or challenged by HSBC but, in fact, were admitted to by HSBC 

during oral argument and, according to this Court’s own summary judgment standard, requires 

summary judgment in favor of HSBC to be denied. Therefore, it was an abuse of discretion to 

grant summary judgment when the opposing party admitted there are genuine issues of material 

fact and the Court’s own summary judgment standard required summary judgment be denied. 

 Another error this Court has made regarding default is stating the Nickersons defaulted 

on their March 1, 2012, payment. The Nickersons did not default on their March 1, 2012, 

payment. The Nickersons have provided proof their March 1, 2012, payment cleared on March 1, 

2012. See Affidavit of Nick Nickerson in Support of Objection to Orders , ¶ 15 and Ex. A. 

Therefore, HSBC’s complaint is false and it is an abuse of discretion to grant judgment based on 

a false complaint and the complaint must be dismissed. 

 

III. This Court abused its discretion by accepting HSBC’s claim to hold and own the 

Nickerson Note and Mortgage and by not requiring HSBC to produce the Note. 

 HSBC has not established it is the “person entitled to enforce” the Nickerson Note. 

HSBC has not proven it is the “holder” of the Note because they have not shown they are in 

possession of the Note as required by MCA § 30-1-201(2)(v)(i) "’Holder’ means: the person in 

possession of a negotiable instrument that is payable either to bearer or to an identified person 

that is the person in possession” nor have they demonstrated a right to enforce the note because 

they have not produced it. “As a result of the Bank’s status as a ‘holder’ and its production of the 

instrument, it is entitled to recover unless the defendant establishes a defense. Section 30-3-

307(2) MCA.” (emphasis added) Culbertson St. Bank v. Dahl, 190 Mont. 33, 617 P.2d 1295 

(1980). 

 HSBC claims they are entitled to enforce the Note and Mortgage because they are the 

owner of the Mortgage based on the assignments of record (which the Nickersons, governing 

laws and regulatory guidelines still contend are not valid or legal). However, a mere record of 

assignment is not enough to establish holder status. In order for the assignment (according to the 

law known as negotiation) of a Note to have legal affect a transfer of possession must take place.  
MCA § 30-3-202. “Negotiation. (1) ‘Negotiation’ means a transfer of possession, 
whether voluntary or involuntary, of an instrument to a person who thereby becomes its 
holder if possession is obtained from a person other than the issuer of the instrument. (2)  
Except for negotiation by a remitter, if an instrument is payable to an identified person, 
negotiation requires transfer of possession of the instrument and its indorsement by the 
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holder. If an instrument is payable to bearer, it may be negotiated by transfer of 
possession alone.” 

HSBC has not demonstrated they are in possession of the Note, and thus, cannot claim the rights 

of the holder or that assignment and negotiation has truly taken place. HSBC has not produced 

the original note and has not produced any evidence to demonstrate “holder” status. In addition, 

as demonstrated in the record, the copy of the note provided by HSBC is indorsed to Wells Fargo 

and must, according to law, be indorsed to HSBC by Wells Fargo to complete the negotiation 

process. 
 

MCA § 30-3-204. “Special indorsement -- blank indorsement -- anomalous 
indorsement. (1) If an indorsement is made by the holder of an instrument, whether 
payable to an identified person or payable to bearer, and the indorsement identifies a 
person to whom it makes the instrument payable, it is a "special indorsement". When 
specially indorsed, an instrument becomes payable to the identified person and may be 
negotiated only by the indorsement of that person. The principles stated in 30-3-126 
apply to special indorsements. 
 (2)  If an indorsement is made by the holder of an instrument and it is not a 
special indorsement, it is a "blank indorsement". When indorsed in blank, an instrument 
becomes payable to bearer and may be negotiated by transfer of possession alone until 
specially indorsed. 
 (3)  The holder may convert a blank indorsement that consists only of a signature 
into a special indorsement by writing, above the signature of the indorser, words 
identifying the person to whom the instrument is made payable.” 
 

Since according to MCA § 30-3-204(3) the Note is specially indorsed to Wells Fargo, according 

to MCA § 30-3-202, in order for negotiation of the Note to occur both an indorsement from 

Wells Fargo to HSBC must occur and a transfer of possession from Wells Fargo to HSBC must 

occur. Therefore, since a transfer of possession to HSBC and an indorsement to HSBC has not 

been demonstrated by HSBC, HSBC cannot claim holder status or the right to enforce the Note 

and thus, according to the law, their complaint must be dismissed and the order granting HSBC 

summary judgment must be vacated. By allowing its judgment to stand, this Court, in effect, is 

granting foreclosure based on an assignment document alone. This ruling would make it possible 

for anyone to forge an assignment, get a copy of the mortgage and foreclose.  

 To further demonstrate genuine issues of material fact regarding HSBC’s claim, the 

Nickersons provided a copy of the Note Wells Fargo claims to be a copy of the original Note 

which contains no additional signatures or indorsements other than the Nickersons. See Affidavit 

of Nick Nickerson in Support of Objection to Orders, ¶¶ 37 and 38. Since genuine issues of 
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material fact exist regarding the originality of the Note itself and HSBC’s “holder” status, as a 

matter of law, the order granting summary judgment to HSBC must be vacated. Therefore, this 

Court abused its discretion by not requiring HSBC to produce the Note in order to prove it is 

indorsed to them, it is in their possession and they are the “person entitled to enforce” it. 

 

IV. This Court abused its discretion by denying the Nickersons amended pleadings due to 

prejudice. 

 The Nickersons filed their amended pleadings in accordance with this Court’s scheduling 

order and order to extend time, however, HSBC used its cross-motion for summary judgment to 

claim prejudice and bar the Nickersons amended pleadings. This Court has abused its discretion 

by allowing HSBC to use their cross-motion for summary judgment to bar discovery, bar the 

Nickersons amended pleadings and nullify the express terms of the contract. 

 M.R.Civ.P. 15(a)(2) states, “The court should freely give leave when justice so requires.” 

and the case law permitting amendments is extensive. 

 In the Nickersons’ case, it was an abuse of discretion to deny their amended pleadings 

because the amended pleadings contained their defenses and claims which are specifically 

permitted in the alleged contract and justice requires the Nickersons be allowed to present their 

claims and defenses. In addition, this Court did not address or refute the case law the Nickersons 

presented that refuted HSBC’s claim. One specific case is detailed below. 
“In this case, Ranch Recovery sought leave to amend its counterclaim as soon as newly 
discovered evidence came to light. We conclude that the interests of justice and judicial 
efficiency favor the amendment of Ranch Recovery’s pleadings so that all claims arising 
from the same transaction may be resolved in the same action. This policy, which 
underlies the rules of civil procedure, outweighs any prejudice to the Bank. Therefore, we 
conclude that the District Court abused its discretion when it failed to allow Ranch 
Recovery to amend its counterclaim.” First Sec. Bank v. Ranch Recovery Ltd., 1999 
Mont. 43, 976 P.2d 956 (1999) 

The Nickerson amended their pleadings within the time allotted by the Court and the 

amendments contained new defenses and claims based on the evidence they had available at that 

time. The Montana Supreme Court has concluded that it is in the interest of justice to favor 

amendments presenting new claims that arise from the same transaction so that they may be 

resolved in the same action and stated, “This policy, which underlies the rules of civil procedure, 

outweighs any prejudice to the Bank.” Therefore, since the Montana Supreme Court has 
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determined the interests of justice outweigh any prejudice to the bank, it was an abuse of 

discretion for this Court to deny justice by denying the Nickersons amended pleadings. 

 The abuses of discretion of this Court documented above have severely impaired the 

Nickersons rights to a fair trial and require a new trial be granted. 

 

SURPRISE 

 The Nickersons were surprised by HSBC’s cross-motion for summary judgment in 

response to their summary judgment which questioned HSBC’s standing. The Nickersons filed 

their motion for summary judgment regarding standing because they understood it was the 

appropriate and only time they could challenge standing and present their evidence to prove 

HSBC had none. During oral argument the Court affirmed that the Nickersons motion for 

summary judgment questioning standing was filed at the appropriate time. 

 The Nickersons were surprised by the fact HSBC could use their rule violating cross-

motion for summary judgment as a tool to bar discovery and to bar the Nickersons from 

presenting their meritorious defenses and claims. Because the Nickersons were surprised by 

HSBC’s cross-motion for summary judgment the Nickersons have been prevented from having a 

fair trial because they were barred from discovery and barred from amending their pleadings, and 

therefore, a new trial must be granted. 

 

NEW EVIDENCE 

 The below list of new evidence the Nickersons could present to this court well 

substantiates all of the Nickersons’ claims and irrefutably defeats HSBC’s claims. 

A. Letters, receipts, affidavits and testimony from the numerous Wells Fargo bankers, 

tellers, loan specialists and other representatives from Wells Fargo that attest to the prevention of 

performance actions of Wells Fargo. 

B. Letters, affidavits and testimony from Wells Fargo representatives and employees 

attesting to the fact the Nickerson honor and uphold their financial commitments and obligations. 

C. Evidence from the State of New York Attorney General’s Office demonstrating they 

filed a complaint with the CFPB (Consumer Financial Protection Bureau) on the Nickerson’s 

behalf after independently reviewing the documentation provided by the Nickersons questioning 

the legalities and facts surrounding the void assignments presented by HSBC. 
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D.  Evidence from the State of Montana Attorney General’s Office of Consumer 

Protection demonstrating Wells Fargo’s unwillingness to help resolve the situation. 

E. Evidence demonstrating there are no federal or state programs in place to help the 

Nickersons resolve this situation. 

F. Evidence from the State of Montana Banking Commissioner’s Office demonstrating 

HSBC’s admission they are not involved with this action. 

G. Testimony from HSBC representatives who have personal knowledge of the their 

agreements, policies, procedures, governing laws and the Nickersons’ account. 

H. Testimony from Wells Fargo representatives who have personal knowledge of the 

their agreements, policies, procedures, governing laws and the Nickersons’ account. 

I. Eyewitness testimony regarding Wells Fargo’s prevention of performance. 

J. Testimony from State of Montana representatives or employees who have familiarity 

with banking regulations, trusts, consumer protection, fraud, forgery, certificates, proof of 

authority, business licensing, laws, regulations, etc. 

K. Testimony from Mortgage Forensic experts. 

L. Taped conversations between Wells Fargo and the Nickersons. 

 In addition, there is a substantial amount of evidence that has not yet been discovered 

because discovery has never been permitted and has been unlawfully thwarted. Therefore, 

because of this new evidence and the new evidence that would be provided if discovery is 

permitted, the Nickersons should be granted a new trial. 

 

ALTER OR AMEND JUDGMENT 

 Based on the facts, rules, laws and issues presented above and summarized below the 

Nickersons request this Court to alter or amend its judgment, findings of fact and conclusions of 

law and dismiss HSBC’s complaint. 

 

I. FINDINGS OF FACT 

 A. The Court claimed the Nickersons defaulted on their March 1, 2012, payment. The 

Nickersons did not default on their March 1, 2012, payment. The Nickersons paid their March 1, 

2012, payment. See Abuse of Discretion point II.  

 B. The Court did not present any findings of fact regarding the fact HSBC did not 

perform the contractual prerequisites required to give them the right to accelerate and foreclose, 
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and thus, HSBC did not obtain the contractual right to foreclose and their complaint must be 

dismissed. See Abuse of Discretion point I. 

 C. The Court determined the Nickersons did not present evidence to the fact Wells Fargo 

prevented performance. However, during oral argument, HSBC admitted there were genuine 

issues of material fact regarding default due to Wells Fargo’s prevention of performance and 

Nick Nickerson provided testimony via affidavit and evidence regarding Wells Fargo’s 

prevention of performance. See Abuse of Discretion point II. 

 D. The Court claimed HSBC presented evidence that it holds the Nickerson Note. HSBC 

did not present any admissible evidence that it holds the Nickerson Note and HSBC did not 

provide any proof of its claim to hold the Nickerson Note. See Irregularities point VI and Abuse 

of Discretion point III. 

 E. The Court did not present any findings of fact regarding the genuine issue of material 

fact surrounding the two differing original Notes. HSBC claimed the Note presented with their 

complaint was a true and correct copy of the original Note whereas the Nickersons presented a 

copy of a Note Wells Fargo claims was a copy of the original Note which differs in point of 

indorsements with the copy provided by HSBC. The fact is there cannot be two original Notes. 

See Abuse of Discretion point III. 

 Due to the five points presented above the Nickersons request the Court to alter its 

judgment and findings of fact to coincide with the facts presented above, vacate judgment and 

dismiss HSBC’s complaint. 

 

II. CONCLUSIONS OF LAW 

 A. The Court concluded HSBC is the “person entitled to enforce” the Nickerson Note. 

However, according to the law, HSBC has provided no proof it is the “person entitled to enforce” 

the Note. See Abuse of Discretion point III and Irregularities point VI.  

 B. The Court concluded the Nickersons could not challenge the assignments because they 

did not demonstrate privity. This was the wrong application. According to New York law, the 

assignments are void. “A void transfer is, in effect, no transfer. A void deed is, in effect no deed. 

Such a deed is a nullity ab initio.” Forrester & MacGuinniss v. Boston & Montana Consol. Etc., 

Mining Co., 29 Mont. 397, 401, 74 P.1088, 1090, 76 P. 211. “A ‘void thing’ is nothing; it has no 

legal effect whatsoever and no right whatever can be obtained under it or grow out of it. In law it 

is the same thing as if a ‘void thing’ had never existed.” Lowery v. Garfield County, 122 Mont. 
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571, 584, 208 P.2d 478, 485. According to the law, the assignments are void. Therefore, 

according to the law, the assignments never occurred, and thus, HSBC has nothing, no standing 

and their complaint for foreclosure must be dismissed. The Nickersons cannot be prejudiced or 

punished for not being a party to a void occurrence that they did not even know occurred. Illegal 

acts occurred. No rights can come out of an illegal act. 

 As demonstrated above this Court must amend its conclusions of law regarding HSBC’s 

standing to bring their complaint and HSBC’s complaint must be dismissed. 

 

CONCLUSION 

Due to the irregularity of the proceedings, the abuses of discretion, surprise and new 

evidence the order granting summary judgment to HSBC must be vacated; 1) HSBC claims they 

are not responsible for the Complaint, 2) The Nickersons were barred from any discovery, 3) The 

Nickersons were barred from their contractual rights to assert their claims and present their 

defenses, 4) The evidence submitted by HSBC did not conform to the summary judgment rules, 

5) HSBC violated the rules of civil procedure, 6) There are genuine issues of material fact 

regarding nonpayment of the debt which HSBC admitted to during oral argument – most notably 

Wells Fargo prevented the Nickersons from making payments and curing any alleged default, 7) 

There are genuine issues of material fact regarding HSBC’s present ownership of the debt – 

Wells Fargo provided a copy of the original Note which differs from the copy of the original 

Note HSBC provided, 8) According to the Universal Commercial Code, HSBC has not proven it 

is the “person entitled to enforce” the Note: a) HSBC has not demonstrated possession of the 

Note, b) the Note is not indorsed to HSBC and, c) HSBC has not produced the original Note, 9) 

The Nickersons were not given adequate notice of oral argument nor was oral argument a true 

hearing where the Nickersons could present additional witness testimony and evidence refuting 

HSBC’s claims and validating their defenses, 10) HSBC admitted during oral argument that 

there are genuine issues of material fact, 11) The surprise that HSBC’s cross-motion for 

summary judgment barred all discovery and amendments of pleadings after the Nickersons 

answers and counterclaims had already been deemed admitted, and 12) The new evidence 

demonstrating genuine issues of material fact. Therefore, the Nickersons have been prevented 

from having a fair trial and the summary judgment order must be vacated. 

In addition, this Court abused its discretion by nullifying the express terms of the alleged 

contract. HSBC is barred by the alleged contract from pursuing this complaint because they 
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failed to fulfill the provisions of the contract that require the “Lender” to provide notice of 

default or acceleration and require very specific language to be included in the notice. Since 

HSBC did not provide notice and since the alleged notice did not contain the language required 

by the contract, HSBC, according to the alleged contract, is barred from pursuing foreclosure or 

any judicial action regarding the alleged contract, and thus, their complaint must be dismissed.  

In closing, the Nickersons would like to remind this Court that they have done nothing 

wrong. The Nickersons did not stop making their payments. The Nickersons did not default. The 

Nickersons have not violated the terms of their Note or Mortgage. Instead, the Nickersons were 

prevented from making their payments by Wells Fargo and HSBC and have been forced to 

defend themselves against this fraudulent, wrongful and unverified (by someone with personal 

knowledge and legal authority) complaint. When the Nickersons approached HSBC regarding 

their complaint, HSBC stated they did not handle foreclosures and to contact Wells Fargo. When 

the Nickersons contacted Wells Fargo, Wells Fargo stated they were not foreclosing. The 

Nickersons filed for summary judgment because neither of the entities claimed they were 

responsible for this complaint, HSBC had not provided any proof they were the “person entitled 

to enforce” the Note (the copy of the Note they provided is indorsed to Wells Fargo), HSBC had 

not adhered to the terms of the alleged contract and evidence of fraud was present. In response to 

the Nickersons request for proof, HSBC’s alleged attorney, Erika Peterman, had the audacity to 

file a cross-motion for summary judgment without any admissible evidence or affidavits and 

provided no proof of possession or indorsement of the Note. In addition, Ms. Peterman has 

provided no proof of authority giving her the right to represent HSBC or pursue this complaint 

and, in fact, HSBC did not sign the complaint, HSBC has not submitted any affidavits and HSBC 

has not sworn to or certified any of the documents submitted by Ms. Peterman. Yet, both Ms. 

Peterman and this Court have used HSBC’s rule violating cross-motion for summary judgment 

to block all discovery and nullify the Nickersons contractual rights to present any defenses and 

claims they might have even though the Nickersons filed their amended pleadings as permitted 

by the Court’s orders and according to the clerks instructions. In effect, this Court has permitted 

Ms. Peterman to conceal evidence, thwart discovery and unlawfully prosecute an illegal 

complaint. HSBC, Wells Fargo, and Ms. Peterman know the assignments HSBC is using to 

claim ownership are invalid, unlawful and do not conform to their own agreements and 

requirements, and thus, the title to the Nickerson property has been corrupted and the only way 

for them to clear it is to force a foreclosure. However, now that the spotlight is on them none of 
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them want to take responsibility for their actions or this wrongful foreclosure and everyone is 

2 just trying to force it through. HSBC and their accomplices are thereby unlawfully stealing the 

3 Nickersons interest in the property and maliciously perpetuating physical, emotional and 

4 monetary damages upon the Nickersons that are unjust unlawful and inhumane. This Court must 

5 acknowledge this is wrong legally, ethically and morally. The only way for the Nickersons to 

6 stop this unlawful assault on their life, way of life and family is to have a fair trial and be 

7 permitted to present their meritorious claims and defenses. 

8 Wherefore, since the numerous irregularities of proceedings and abuses of discretion 

9 have prevented the Nickersons from having a fair trial, the Nickersons request a new trial and the 

10 order granting summary judgment to HSBC be vacated. In addition, since 1) this Court erred in 

11 its findings of facts regarding default, 2) HSBC has violated the rules, 3) HSBC has failed to 

12 fulfill the contractual requisite conditions precedent prior to initiating this judicial foreclosure, 4) 

13 by law, HSBC has not proven standing and 5) HSBC' s complaint is based upon a false default 

14 date, the Nickersons request this Court alter its judgment, amend its findings of fact and 

15 conclusions of law and dismiss HSBC's complaint. 

16 Oral argument requested. 

17 DATED this,.LtJ rtl day of 4t;'-'. ~=-=......~-=··~=v""'""~/------'' 2015 
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State of Montana ) 
:ss 

County ofLewis and Clark ) 

SIGNED AND SWORN (OR AFFIRMED) to before me on -t-,-4---+~rr.------=--~~: 
2015, by____ _ _ __________ _ __ \ '~ :/ 

Notary Public ~:~~Q~~f{g£14 ~~lV.J 
Printed name of notar/ / 7 · . !: . 

Title or rank: · I 
Residing at: ± . 
My Commission Etpires:,,' ___ _ ____ _ 
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CERTIFICATE OF SERVICE 
The undersigned hereby certifies that on ther_:11< day of (=~~il..-iUf , 2014, I 

caused to be served a true and correct copy of the foregoing document by the method indicated 
below, and addressed to the following: 

Erika R. Peterman 
RCO Legal, P.S. 

 

 

(")U.S. Mail 
( ) Hand Delivered 
( ) Overnight or Priority Mail 
( ) Facsimile 
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